Medical Malpractice

Prologue: Medical Malpractice

Healthcare providers may commit torts that are outside of the reasonable person standard because the individual acts that constitute medical torts are committed by professionals.  It can arise in three instances:

1. Negligence by the healthcare provider due to deviation from the standard of care;

2. Failure to obtain informed consent; and

3. Battery.

Negligence is conduct which deviates from a standard of care required by law for the protection of persons from harm.

Negligence may result from the performance of an act or the failure to act.

To recover for an injury caused by medical malpractice, a plaintiff must demonstrate:

1. The doctor owed a duty to the plaintiff,

2. he breached that duty,

3. the breach of duty was the cause of the plaintiff’s injury,

4. and the injury caused damages.

Every human being of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs an operation without his patient's consent commits an assault, for which he is liable in damages.  Largey v. Rothman.

1. Duty of Care

The determination of whether a defendant was negligent requires a comparison of the defendant’s acts against a standard of care.

A person who is engaged in the general practice of medicine represents that he or she will have and employ knowledge and skill normally possessed and used by the average physician practicing his or her profession as a general practitioner.

A person who is a specialist in a field of medicine represents that they will have an employ not merely the knowledge and skill of a general practitioner, but have and will employ the knowledge and skill normally possessed by the average specialist in their field.

The standard of care does not only represent what is “customary” or “accepted” method of practice, it also embodies reasonability.  This concept was discussed in Elkerson v. Blood Bank, where the appellate court held that if the industry is allowed to establish its own custom or practice, then no matter how unreasonable such standard might be by ordinary judgment, all industries would be insulated from liability so long as they conformed to the established standard.

The law recognizes that the practice of medicine is not an exact science.  Therefore, the practice of medicine according to accepted medical standards may not prevent a poor or unanticipated result.  Shueler.  

A medical malpractice action cannot be maintained for a mere honest mistake.  Shueler.  For this reason, negligence does not depend on the outcome, but on whether the medical care practitioner deviated from the accepted standard of care.

An individual's is not liable for civil damages as a result of an act or omission in the rendering of emergency care if the individual
:  

1. is not required to respond to a patient emergency situation, 

2. acts in good faith, 

3. to a life-threatening emergency or to a request for emergency assistance in a life-threatening emergency 

4. within a hospital or other health care facility. 

Breach or Deviation from Accepted Standard of Care

There is no reasonable degree of medical certainty for determining a deviation, the medical care practitioner either breached his duty by deviating from the accepted standard of care, or he did not.

Role of the Doctor’s Judgment

When determining the applicable standard of care, the focus is the accepted standard of practice, not the personal subjective belief or practice of the defendant.  

When a doctor selects one of two or more courses of treatment or diagnosis (Hobson Choice), each has substantial support as proper practice by the medical profession, a claim for malpractice cannot be predicated solely on the course pursued.  Aiello.

To this effect, only Hobson Choice situations permit a doctor to receive an exercise of judgment claim, otherwise doctors could avoid liability for their ordinary negligence.  Judges must not only determine when an “exercise of judgment” instruction is permitted, but where it is permitted, he must also separate out those aspects of the medical care that involved the charge and those that do not.  Velasquez.  

In order to use judgment as a defense, the doctor would have to be able to show that the accepted standard of care allows for the treatment he has chosen

Existence of a Duty Outside of the Traditional Treating Physician-Patient Relationship

· Examining or Consulting Physician

· A doctor examining a person at the request of an employer still owes that person a duty of reasonable care.  Ryans.

· Doctor must exercise the same skill and degree of care that he would for any other patient

· Doctor must perform a reasonably competent exam and take reasonable steps to make information available to the examinee or his doctor especially if it poses imminent danger to the examinee

· In order to bring a malpractice claim, it must first be found that the defendant violated a duty owed to the plaintiff.

· Beadling provides an affirmative affliction of injury is one deviation.

· Reed found that a duty exists when a relationship is created in which a physician is expected to exercise reasonable care.  A relationship such as this existed; the doctor failed to tell the patient he was ill and therefore violated his duty.

· The duty is not delegable by way of contract.  Public policy warrants a medical care practitioner to advice a patient of illness that he may not be aware of.

· Duty of a Specialist

· Complies with a higher standard of care and provides a higher level of skill or knowledge.

· Duty of a Supervisor

· A healthcare professional, including a physician may be responsible for the negligence of another healthcare provider under his or her supervision.

· To find liability in a supervisor, must demonstrate:

· The negligence of a healthcare professional, and

· That healthcare provider is under the “control” of the supervisor.  Theories that address this issue of control include:

· negligent instruction.  

· Control the healthcare professional

· Example: giving someone the wrong directions

· negligent qualification or credentialing;

· assign a duty to a healthcare professional who is unqualified to perform
· failure to intervene; and

· where the healthcare professional supervisor observes a negligent act that he could remedy and fails to do so

· exercised control

· Example: The doctor tells a nurse something wrong based on his instructions

· special considerations.

· the patient is reasonably under the impression that the negligent healthcare professional is an employee of the hospital.

· special contract relationship

· ultra-hazardous procedure

· The Duty of a Credentialer

· A credentialer must act reasonably to insure that an individual is qualified or has the credentials to perform an operation.
· Duty of Referring Physician

· A physician who refers to another doctor is not responsible for the latter’s negligence.  

· A physician who engaged a specialist is not vicariously liable for the negligent acts of the specialist.
· Duty of Confidentiality

· This duty is embodied in:

1. the common law;

2. the rules of evidence (privilege); and

3. federal law.

· If the medical condition is the subject of the litigation, then there is no duty of confidentiality 

· When a physician receives information relating to a patient’s health in a confidential capacity and should not disclose such information without the patient’s consent.  Even if a doctor has released confidential information, absent damages, no cause of action exists.  Most damages come in the form of emotional damages.

· Exception to the confidentiality duty:

1. waiver;

· intentional – makes the records an issue in an action against the doctor, i.e. self defense

2. information is important to the public or a third party;

3. public policy consideration;

· communicable diseases
· Duty to Elders, Infirm, and Suicidal

· The doctors owe an affirmative duty to protect a patient from harm, even if that harm is to them.  

· Even if individual acted negligently in harming themselves, if the doctor does not act reasonably on this affirmative duty he can not exculpate himself on the theory of comparative or contributory negligence.

· Duty of a Health Maintenance Organization

· If it can be proven that something they did resulted in injury, then they may be able to be sued

· Duty of a Nursing Home

· NJSA 30:13-3 -> sets forth the duties of a nursing home to house a patient

· Cause of action against nursing home if they violate any premonitions of the act

· Duty to Keep Psychiatric Records Confidential

· Screened more carefully by the courts

· Often done in camera to determine whether or not these records should be disclosed

· Duty Regarding Treatment of a Body

· General duty to treat body with dignity

· Medical providers are obligated to take reasonable steps to release the body to the next of kin

· Termination of the Duty of Care

· Doctor has the legal right to refer the patient to another doctor, once the referring physician takes over, the doctor has no duty of care remaining

· Doctor must take reasonable steps to ensure proper records and medical history are passed on to referred physician

· Duty to Terminate Care

· In NJ, unless the patient himself has a living will and has specifically set forth the directives for which he/she wants care terminated, a third party cannot make that determination

· Duty to Testify or Provide Litigation Support

· If a patient has been involved in litigation and the physician has rendered treatment and made diagnoses to the patient, if the lawyer for the patient wants the doctor to testify, the doctor’s appearance is required

· Appearance should be compensated

· Reasonably required litigation assistance (may not necessarily be required to attend court) – video testimony, etc.

Methods of Establishing the Standard of Care

Ways to establish standard of care:

1. expert witnesses,

2. medical journals and learned treatises,

3. statutes that define the requires standard or set a required course of conduct in a situation,

a. informed consent doctrines

4. organizations that set standards,

5. defendant states what the standard of care when asked, or

6. common knowledge cases.

Expert Witnesses

When the standard of medical practice is outside the ken of a lay juror’s understanding, expert testimony, the testimony of persons who knowledge, training or experience are deemed qualified to testify and to express their opinions on medical subjects, is required to determine the standard of care.

A medical license is not necessary to be an expert witness. However, the expert must have a minimum sufficient education, training and experience to be competent and have a basis to state an opinion. He does not necessarily have to be from the same exact specialty that he is testifying in favor of or against. The expert must be able to speak about the generally accepted standard of care and not what the doctor believes.
In order to protest an expert having the necessary qualifications, a motion in limine must be filed – R. 104
Plaintiff’s attorneys need to make sure the expert is credible by:

a) making sure they have the requisite knowledge in the field

b) explain the proximate cause of the injuries

c) if the expert has performed the procedure

d) board certification
Learned Treatises or Medical Journals

Jacober Rule encourages and allows learned treatises to establish a standard of care.  

The traditional rule required that a learned treatise may only be useful on cross-examine and only if the expert acknowledge the book as being authoritative.  Now, the expert must only recognize a text as “the type of material reasonably relied on by the experts in the field.”

You can request the defendant’s expert and even defendant himself what learned treatises he relies on, or which treatises he has.

Learned treatises have a high degree of reliability because of the degree of scrutiny they undergo in the process of being published.

Learned treatises can also be approved for use in trial is the judge takes “judicial notice”, or the court acknowledges it as an undisputable reliable source.  The opposing side can still argue it.  Expert still needs to explain the standard of care for your side, but is usable on cross-examine.

Judicial notice can be provided for specific facts and propositions of generalized knowledge which are capable of immediate determination by resort to sources whose accuracy cannot reasonably be questioned.  NJRE 201(b)(3).

Experts do not need to refer to a learned treatise, so long as it is not a net opinion, they can cite to experience, education, etc.

Reliable means something that is representative of the materials available to healthcare practitioners in the field.

This rule applies not only to text books but:

1. Safety Manuals

2. Hospital Protocols and Procedure Manuals

3. Recommendations of Professional Medical Boards or Organizations

4. References to the Physician’s Desk Reference

5. Recognized Journals in the Specialty

Once you have established that the learned treatise is approved as reliable, you can use the treatise to establish almost anything contained in the treatise.  Morlino.

Learned treatises can also be approved for use in trial is the judge takes “judicial notice”, or the court acknowledges it as an undisputable reliable source.  The opposing side can still argue it.  Expert still needs to explain the standard of care for your side, but is usable on cross-examine.

Knowledge of a risk in the medical community can be established through medical literature.  Adamski.

Statutes and Administrative Codes

Statutes and Administrative codes sometimes establish a standard of care, sometimes they are just guidelines.  When the minimum standard of care is enacted into law by statute or administrative code, deviations is proof of negligence.

Common Knowledge Doctrine

Most cases require the testimony of experts in the applicable field of medicine to testify to the accepted standard of care the defendant must conform to.  

Under some circumstances, expert testimony is not necessary to determine the standard of care.  The common knowledge and experience of the jury is sufficient to determine the standard of care the average doctor would have applied and whether the defendant deviated from that standard.  E.g. the bed rails should have been up for an elderly person who fell out of bed (Winters), where a dentist removed the wrong tooth (Steinke).

The basic postulate for application of the doctrine therefore is that the issue of negligence is not related to technical matters peculiarly within the knowledge of medical or dental practitioners.  Sanzari.

Res Ipsa Loquitar: (The thing speaks for itself)
There are three requirements which must be demonstrated in order to apply the doctrine of res ipsa loquitar:

1. The occurrence must be one which ordinarily bespeaks negligence;

a. This element requires expert testimony**.

2. the instrumentality causing the injury must have been within defendant’s exclusive control; and

a. as a result of this requirement, all defendants who could possibly be liable are before the court

3. there must be no indication that the plaintiff’s injury was in any way the result of his own voluntary act or neglect.

a. Usually most applicable to cases where the plaintiff is unconscious or anesthetized.

The Res Ipsa Loquitar doctrine permits the burden of producing evidence to shift to the defendants.  They must produce evidence that exculpates them or they be presumed liable. 

Res ipsa loquitur supplies an inference of negligence, requiring the defendant to come forward and rebut it. It shifts the burden of coming forward with the evidence. Res ipsa loquitur can be applied against more than one defendant, and in fact upon multiple theories against different defendants (i.e., doctor was negligent in his use of an instrument, nurse was negligent in preparing the instrument, manufacturer was negligent in the manufacturing of the instrument.)  Maciag.

Anderson-Somberg Doctrine

Where an unconscious or helpless patient suffers an admitted mishap not reasonably foreseeable and unrelated to the scope of the surgery (such as cases where foreign objects are left in the body of the patient), those who had custody of the patient, and who owed him a duty of care as to medical treatment, or not to furnish a defective instrument for use in such treatment can be called to account for their default. They must prove their non-culpability, or else risk liability for the injuries suffered.  Anderson.
A wholly faultless plaintiff should not fail in his cause of action by reason of defendants who have it within their power to prove non-culpability but do not do so.  Anderson.

Compelling Expert Testimony/Use of the Adversary’s Expert

-Cannot be done, only cross-examination

-If a lawyer has consulted a doctor, but that has not been his expert, then the defendant cannot use that expert

-Defendant’s are allowed to talk to the treating physician about factual issues
2. Informed Consent

The doctrine of informed consent is a negligence concept, predicated on the duty of a physician to disclose to a patient such information as will enable the patient to make an evaluation of the nature of the treatment and of any attendant substantial risks, as well as of available options in the form of alternative therapies.  Largey v. Rothman.

A physician violates his duty to his patient and subjects himself to liability if he withholds any facts which are necessary to form the basis of an intelligent consent by the patient to the proposed treatment.  Largey.

The Statute of Limitations in the informed consent case is still two years in most cases because there was a risk pertaining to the procedure and at some point; the patient becomes aware that they were not informed of the risk. An action based on failure to obtain informed consent lies in the negligence of the doctor.

The doctor has a duty to explain, in terms understandable to the patient, what the doctor indents to do before subjecting the patient to a course of treatment of an operation.  

Policy reasons for the switch from “reasonable physician” to “reasonable patient” standard include:

1. Whether a physician comported to the accepted medical standard should only apply to pure medical judgments, not judgments about the psychological and emotional of the patient.

2. Under the old standard a physician was vested with virtually unlimited discretion in establishing the proper scope of self-determination.

3. Legal requirement is to protect each person’s right to self-determination in matter of medical treatment.

A doctor has a duty to evaluate the relevant information and disclose all courses of treatment that are medically available, the possible outcomes and their risks, as well as, non-treatment and its risk.  In order to obtain the patient’s informed consent the doctor must tell the patient not only about the alternatives he recommends, but also about all medically reasonable alternative the doctor does not recommend.  Matthies.

A risk would be deemed “material” when a reasonable patient, in what the physician knows or should know to be the patient's position, would be likely to attach significance to the risk or cluster of risks in deciding whether to forego the proposed therapy or to submit to it.  Largey.

The reasonable standard is from the position of a “reasonable person” with the circumstances the patient was in. 

To prevail in an informed consent case, the plaintiff must demonstrate:

1. the defendant doctor failed to give the plaintiff all of the information that a reasonable person in the plaintiff’s position would expect a doctor to disclose so that the plaintiff might make an informed decision about the course of treatment;

2. the undisclosed risk (of treatment)/(of non-treatment) occurred;

3. a reasonable person under the circumstances of this case would not have consented to (or would have consented to undergo) the treatment or operation had he/she been so informed; and

4. the treatment or operation (or failure to operate or treat) was a proximate cause in producing plaintiff’s injuries or conditions.

Determining Material Information:

1. Expert Witness

2. Defendant

a. At deposition, “would X be a recognized risk of Y treatment?”

3. Learned Treatise

a. Jacober:  Expert Witness must recognize a medical text as a recognized reliable source.

In certain circumstances, a serious misrepresentation concerning the quality or extent of a physician's professional experience, viewed from the perspective of the reasonably prudent patient assessing the risks attendant to a medical procedure, can be material to the grant of intelligent and informed consent to the procedure.  Howard v. UMDNJ.

A health care professional shall not be liable for civil damages for injury or death caused in an emergency situation occurring in the health care professional's private practice or in a health care facility on account of a failure to inform a patient of the possible consequences of a medical procedure when the failure to inform is caused by any of the following
:

1. the patient was unconscious;

2. the medical procedure was undertaken without the consent of the patient because the health care professional reasonably believed that the procedure should be undertaken immediately and that there was insufficient time to fully inform the patient; or

3. the medical procedure was performed on a person legally incapable of giving informed consent and the healthcare professional reasonably believed that the medical procedure should be undertaken immediately and that there was insufficient time to obtain the informed consent of the person authorized to give such consent for the patient.

3. Proximate Cause
Proximate cause is a factual issue, to be resolved by the jury after appropriate instruction by the trial court. In the routine case in which the plaintiff's injury can be traced to a single cause, the standard instruction on proximate cause describes it as a cause which necessarily set the other causes in motion and was a substantial factor in bringing the accident about, and further as a cause which naturally and probably led to and might have been expected to produce the accident complained of. N.J. Model Civil Jury Charge 7.11.
Reasonable Degree of Medical Probability

The plaintiff in a medical malpractice case must demonstrate that the defendant’s negligence was, to a reasonable degree of medical probability, a proximate cause of harm to the plaintiff.

It must demonstrated that a deviation from the standard of care was the reasonably probably cause of the injurious condition arising thereafter.

The difficulty of this issue arises often when dealing with diagnosing and dealing with pre-existing conditions.

In a situation where a physician's malpractice or other tortious act aggravates a preexisting disease or condition, the innocent plaintiff is not required to establish what expenses, pain, suffering, disability or impairment are attributable solely to the malpractice or tortious act; rather, the burden of proof shifts to the culpable defendant who is held responsible for all damages unless he can demonstrate that the damages for which he is responsible are capable of some reasonable apportionment and what those damages are.  Fosgate v. Corona.

Loss of Chance/Enhanced Risk of Harm/Increased Harm

One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other's person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if his failure to exercise such care increased the risk of such harm.  Gardener.

To demonstrate the negligence of a healthcare practitioner either (1) diminished the chance of recuperation, (2) increased the harm, (3) or risk of harm from a pre-existing condition, the following are required elements

1. Establish Standard of Care; 

2. Establish Deviation, 

3. Establish the Deviation Caused Injury, and

a. Must demonstrate that the loss of chance for recover (enhanced risk/increased harm) was due to the deviation of the standard of care,

b. and the deviation was a substantial factor that was sufficiently significant in relation to the eventual harm.

i. If the negligent act was only remotely or insignificantly related to the ultimate harm or injury, then the negligent act does not constitute a substantial factor.  

ii. The defendant's negligence need not be the only cause, nor even a primary cause, of an injury for the negligence to be a substantial factor in producing the ultimate harm or injury.

1. Velasquez.  Three percent deemed substantial.

4. Establish Damages from Injury

a. Burden shifts to the defendant to demonstrate the percentage of damages due to the deviation. E.g. defendant proves that the damages from the condition was 80% responsible for the damage, the damages are therefore diminished by the percentage.  Std: Reasonable Apportionment, See Net Opinion Rule.

b. Judge performs the diminishing, jury just decides the ultimate outcome.

Failure to Perform Diagnostic Test

When the prevailing standard of care indicates that a diagnostic test should be performed and that it is a deviation not to perform it, but it is unknown whether performing the test would have helped to diagnose or treat a preexistent condition, the plaintiff must demonstrate to a reasonable degree of medical probability that the failure to give the test increased the risk of harm from the preexistent condition. A plaintiff may demonstrate an increased risk of harm even if such tests are helpful in a small proportion of cases.  Gardener v. Pawliw.

Pre-Existing Condition

Not every act of negligence deals with a pre-existing condition
4. The requirement of Expert Testimony
Expert Witnesses

When the standard of medical practice is outside the ken of a lay juror’s understanding, expert testimony, the testimony of persons who knowledge, training or experience are deemed qualified to testify and to express their opinions on medical subjects, is required to determine the standard of care.

A general practitioner may testify that the defendant in an action, who is a general practitioner, deviated from the accepted standard of care.  A general practitioner generally cannot testify as to the standard of care a specialist would employ.  

If a general practitioner is show to be versed in the subject (1) from actual experience in his own practice or (2) from observation of other practitioners or (3) from reading and study he may testify as an expert witness against a specialist.  The fact that he is not a specialist may disparage his testimony, but doesn’t render him incompetent.  Carbone.

When there is a conflict in the testimony of the medical expert on a subject, it is for the jury to resolve the conflict using the guidelines of credibility.

In a case where it is alleged that the physician failed entirely to advice plaintiff of any of the known and existing dangers associated with a proposed course of treatment, medical testimony establishing that such a failure constitutes a departure from norms of medical malpractice is not an essential element.

· An exception to this rule is where there is some disclosure, and an expert is needed to testify to a known risk that was material to the patient making the informed consent.

If the doctor uses a data or methodology to get to a conclusion, it must be the data or methodology used by professionals in the field.

Experts do not need to refer to a learned treatise, so long as it is not a net opinion, they can cite to experience, training, or education.  Bellardini.

An expert may be qualified due to actual experience or study of the subject.  Carbone.

Some facets of professional practice fall within the province of more than one profession. Medicine and dentistry, for example, overlap, for example, in the fields of diseases of the mouth, oral surgery, and the administration of anesthesia.  Where the professions overlap, a physician familiar with the situation in issue is competent to testify to the accepted practice among the profession.  Rosenberg (Citing Sanzari).

Expert Testimony in Informed Consent Cases

The role of the expert witness in informed consent cases is that the defendant failed to advice the plaintiff of a risk that was generally accepted in the medical community, and that the disclosure of such a risk was required to obtain the informed consent of the plaintiff.

Where a plaintiff is not provided with any information about any risk, expert testimony is not required.  Calabrese.

However, where a doctor has made some disclosure, alleged inadequacy of his disclosure must be established by expert medical testimony.  Calabrese.

Experts are not always necessary in informed consent cases after the switch to the reasonable patient standard.  Febus.

Knowledge of a risk in the medical community can be established through the defendant.  Adamski.

Compelling Expert Testimony

You cannot compel an expert to give an expert opinion.  The reasoning behind this is that the role of an expert is contractual, and they should not be made an expert against their will.

Some exceptions exists where there is incapacitation of the expert and there was cross-examination, and where equity requires it, it may be allowed.

In deciding the issue of whether an expert’s deposition or video taped testimony can be utilized, the plaintiff must demonstrate:

1. the prior proceeding must have involved substantially the same issues;

2. the party against whom the testimony is sought to be used must have had a fair opportunity and adequate motive to cross-examine the witness in the earlier proceedings; and

3. the witness must be unavailable to testify in the present case.  Thompson.

An expert may not be compelled to provide expert testimony, but may be compelled to give fact testimony.  Rocco
One party cannot use the videotaped deposition of another party.  Rocco.

The court also noted that a party should not be permitted to use the opinion testimony of an expert originally retained by an adversary.  Rocco (Citing Graham).

Refusal or Inability of an Expert to Testify

Traditionally, where a party’s claim was completely dependent upon a particular witness’s testimony, inability to produce that witness – as distinguished from neglect or willful failure – and the almost certain irretrievable loss of the claim warranted a mistrial.

Even in extreme circumstances, it is an error for the court to dismiss a case with prejudice due to the unavailability of the expert witness.  The court should dismiss the case and allow the injured party “their day in court.”

However, the present policy is to allow a meritorious trial to proceed.  If a defendant, on no part of the lawyer, doesn’t come to court.  You cannot subpoena the expert, but you can give the judge alternative.  The worst case scenario you can ask for involuntary dismissal.  If you are the opposite side, you should ask for sanctions, i.e. dismissal with costs.

Net Opinion Rule

Under the "net opinion" rule, an opinion lacking in such foundation and consisting of bare conclusions unsupported by factual evidence is inadmissible. The rule requires an expert to give the why and wherefore of his or her opinion, rather than a mere conclusion.  Rosenberg.

To establish a prima facie case of negligence in a medical malpractice action, a plaintiff usually must present expert testimony to establish the relevant standard of care, the doctor's breach of that standard, and a causal connection between the breach and the plaintiff's injuries. Absent competent expert proof of these three elements, the case is not sufficient for determination by the jury.  Rosenberg.

Evidential support for an expert opinion is not limited to treatises or any type of documentary support, but may include what the witness has learned from personal experience. The requirements for expert qualifications are in the disjunctive.  Rosenberg.

The requisite knowledge can be based on knowledge, training, or experience. Of course, the weight to which an expert opinion is entitled can rise no higher than the facts upon which the opinion is predicated.  Rosenberg.

Expert testimony is required:

1) when the subject matter is beyond the jury’s knowledge

2) state of the art must be such that the expert testimony is reliable

3) reasonable knowledge pertaining to the subject matter

5. Damages
The jury must determine the value of the damages the plaintiff will take home if they decide that the doctor was negligent.  This amount is apportioned by the judge after they determine the amount.

For economic damages, the amount must be net income.  Gross income is not permitted because the amount of compensation is not taxable by the federal or state governments.

Delay in Treatment

Most of the time this cause of action deals with a preexisting condition, and often times raises the question of when damages began in regards to whether the damage begins at the time of the delay in diagnosis or at the time that the person becomes aware of the delay

Pain and Suffering

These are damages without a physical injury such as emotional distress arising from a delay in diagnosis, even without a physical injury. As long as it can be proven to a reasonable degree of medical probability that there was some measure of damages, the case can’t be tossed. This also includes the mental anguish (worrying about the reoccurrence of a disease). Just because a client cannot testify about pain and suffering, claims can go through the patient for the pain and suffering of the mom & dad. This must be conscious pain and suffering – it requires that the person is suffering from the pain.

Medical Bills

In the event that a baby is born against the parents will (a faulty abortion) – the court will compensate for certain pain & suffering during childbirth, medical bills, loss of consortium, etc. But, they will not allow the child’s upbringing to be compensated for. In the case where a child is born with a problem and was not supposed to be born, the court says that it is impossible to make a measure between an impaired life and no life at all. However, those damaged can sue for extraordinary expenses.

Hedonic

This is the loss of enjoyment of life. Consciousness of what is being missed is not a prerequisite to loss of enjoyment of life.

Disability

This involves the physical inability to pursue one’s normal activities. It compensates for being limited or incapacitated in some way. 
Economic Damages

Economic damages due to disability are determined by a number of factors that are testified to by injured party, such as:

1. the length of time during which plaintiff was not able to work, 

2. what his/her income was before the injuries, 

3. how much he/she earned upon return to work, 

4. whether the injuries affected his/her ability to do any tasks required on the job and 

5. any lessening or decrease in his/her income after returning to work.

It should also think about any special skills plaintiff has and whether there were other jobs available that he/she was able to do so that he/she could earn some income.

Plaintiff must try to minimize the damages resulting from a loss of earnings, but extraordinary or impractical efforts are not necessary.  All that is required are reasonable efforts and ordinary care in trying to reduce the loss.

Medical Bills

As a general proposition, they are recoverable. However, there is a collateral source rule: if the bills are paid by medical health insurance, then there is no double recovery, so the patient will not recover medical bills. In terms of the workers compensation, if a verdict is for a job related accident, and medical bills are incurred, the bills are automatically compensated for.
Injuries to a Fetus/Preconception Injuries

The fetus is not considered a person under the Wrongful Death Act. In order to receive compensation, the witness must be aware and shocked and within the zone of danger. The courts have said that this claim depends on the situation. The mother is always physically and emotionally connected to the fetus and there is no dispute (the mother does not have to contemporaneously observe the malpractice). Fathers are sometimes involved, sometimes they are not. In this case, a father has to show that they observed the malpractice. There is no claim for the wrongful death of a fetus. Preconception injuries involve a doctor causing injury to a life that doesn’t yet exist.

Wrongful Death

Families can sue for the pecuniary damages and those who take in first instances. The money gets distributed in accordance with the pecuniary loss for those who are making the claim (administrator of the estate). There are pecuniary losses without the person necessarily working (stay-at-home mothers). When the claim is brought, the right person must be seeking damages. This is either the executor (the person named in the decedent’s will as the one who has the power to bring lawsuits) or the surrogate of the county in which the action will be bought. 

Wrongful Death of a Child

Children can grow up and become the “parent” of their parents. Therefore, a claim can be made for the future pecuniary loss to the parents. 

Punitive Damages

These are very hard to get unless there is a willful or wanton act by a doctor and must be brought in conjunction with a survival act.

Emotional Distress of Relatives

In this case, a loss of consortium claim should be brought. It limits recovery to economic harm. This could be the services a child would have provided to their parents as the parents age. It is done through the services of an economist. He/she analyzes what the services are that would have been provided and determine what it costs in the marketplace to provide those services.

6. Pre-Suit Investigation of a Medical Malpractice Claim

This must include the dates that medical treatment was given. It also includes complaints that the patient presented himself/herself to the medical provider and a history that was given by the patient to the medical provider. The records must be contemporaneous, permanent and kept in a professional manner.

Pre-Suit Investigation of Serious Preventable Adverse Events

This requires that the patient or the patient’s family be informed of things such as allergic reactions, etc. It also involves the documentation that was gathered in determining whether or not the serious adverse events were preventable and this is not generally discoverable.

Peer Review/Committee Reports

These are the reports but together by the mortality and morbidity committees and are generally discoverable.

Sentinel Event Reports

Requirement that hospital and other medical providers do reports of incidents that ended up in serious psychological trauma, death, etc. These reports must be given to the Health Accreditation Committee (suicides, rapes, infant abductions, surgeries on the wrong patients/body parts, etc.) Doctors and lawyers have an ethical responsibility to inform patient of any mistakes. In this instance, silence can be akin to making the misrepresentation that nothing has happened.
7. Pretrial Discovery in Medical Malpractice Cases
There is a right if you represent a patient, to interview the clients treating physician and discuss the medical treatment that he/she rendered and what they believe caused the injury, etc. The physician has a duty to provide the medical records once an authorization form is received; however, they do not necessarily have to speak to the lawyer.

Interrogatories

An interrogatory is questions which the other side has to answer under oath. A limited number is given. Forms can supplement the interrogatory, but only with ten extra questions. These are not sent to the witnesses, but to the other party’s lawyer. This is contrary to a deposition, in which a hearing takes place under oath with the lawyers present.

Production of Expert Reports

The doctor does not have a right to see the expert reports before he is deposed. However, the doctor being deposed should bring along all medical records. If there is a motion to quash (a motion to not allow the subpoena to be enforced) then the doctor does not have to provide records

Use of an Adversary’s Expert

Generally, the other side’s expert cannot be interviewed without notice. When it comes to treating physicians, the court has said that the defendant has a right to interview the doctor as part of their investigation of the medical malpractice action. The lawyer must send opposing counsel a letter saying they are interviewing the doctor. The defendant has to provide doctor with reasonable notice as to when he is coming, tell the doctor that it is ex parte, the general topics of discussion, and the fact that it is voluntary. It is forbidden to use the expert of the other side in trial – even if it is found that the other side obtained an expert whom they cannot use

Deposition of Parties

De bete depositions are when you take a deposition over your own client – sick client to preserve testimony, doctor leaving country permanently – in this case, the other side has to be notified so that they prepare for a cross-examination of the witness. The witness has to be prepared as if he were going to trial. Anything pertaining to the case can be inquired about

Deposition of Experts

The expert report can be amended as many times as necessary during discovery. Amendments can sometimes be solidified within a certain time period. A witness cannot be directed to answer a question unless it involves a privilege. A wide range of questions can be asked (qualifications, Board certifications, etc.) In order to ask a question about the autopsy, the autopsy report, not just the autopsy, need to be obtained from the Medical Examiners. Basically, anything that affects the credibility of the expert or the ability of the expert to recall what he saw is fair game.
Epilogue: Procedure, Pleading Requirements and Defenses, 
 of 2004
Statute of Limitations
A personal injury case must be commenced within 2 years next after the cause of any such action has accrued.  Patients First Act.

This rule applies across the board except for a condition which occurred at birth.  For this situation, the cause of action must be commenced by the 13th birthday of the minor.  Patients First Act.  If no action was commenced prior to the 12th birthday of the minor, the court may appoint a guardian to bring an action or an agent of the minor may commence such action.

The cause of action for a foreign object cause of action falls within a special “class of cases” where the plaintiff is put on notice or reasonably should have been put on notice of the existence of the foreign object and the existence of a cause of action.

The discovery rule stated above extended to other cases in a similar class where the accrual of the cause of action occurs when the patient knew or reasonably should have known of the existence of a cause of action. 

This rule was put into effect in Lopez, which is where the hearing got its name.  A “Lopez Hearing” is conducted by a judge, even though it is a question of fact, in order to determine from a list of factors:

1. the nature of the alleged action,

2. the availability of witnesses and written evidence,

3. the length of time that has elapsed since the alleged wrongdoing,

4. whether the delay has been to any extent deliberate or intentional, 

5. whether the delay may prejudice the defendant.

The burden rests on the party trying to claim the indulgence of the rule.

The discovery rule generally falls into several categories of cases:

1. Foreign objects;

2. the plaintiff is aware of the damage, but not aware of the cause of damage;

3. the plaintiff is aware of the damage, but has been advised it was no ones fault;

4. the plaintiff is aware of the damage, knew the causative agent, but was unaware anyone was at fault.  Savage.

a. In order to bar a plaintiff from exercising the discovery rule it must be demonstrated that a “reasonable” person in the plaintiff’s position would have been aware of such fault.  Gallagher.

b. The cause of action in this type of case does not accrue until the plaintiff learned that the injury was the fault of another.  Martinez
Failure to Advice or Concealment of Malpractice

The statute of limitation may be tolled by the physician’s failure to advice the patient that malpractice has been committed or by concealment of such malpractice.  Lopez.

Continuing Treatment

Where the negligence is not a solitary incident, but a continuing course of treatment, the statute of limitations may toll until the treatment is terminated or the plaintiff is discharged UNLESS the plaintiff discovered the injury before that date.  Tortorello.

The supreme Court has expressly rejected the “continuing treatment doctrine” which states that without exception the SOL tolls until after the treatment.  Lopez.

Statute of Limitation for Claim of Injury to Infant

Accord to the Patients First Act, the SOL is until the child is 13 years old.  Patients First.  This may be unconstitutional though.

A parent’s claim for injury to a child does not last until the child is 13.  This is because the claim for an injury to the parent is a direct injury to an independent right.  Procanik v. Cillo.

Wrongful Death

For an action arising from Wrongful Death, the action must be brought within two years of the date of the death of the decedent.  Miller.

A wrongful death action is bought by family members or the spouse of the decedent on behalf of themselves. Survival action is bought in the shoes of the decedent for the suffering. 

Affidavit of Merit

In any action for damages for personal injuries, wrongful death or property damage resulting from an alleged act of malpractice or negligence by a licensed person in his profession or occupation, the plaintiff shall: 

1. within 60 days following the date of filing of the answer to the complaint by the defendant, 

a. The court may grant no more than one additional period, not to exceed 60 days, to file the affidavit pursuant to this section, upon a finding of good cause.

2. provide each defendant with an affidavit of an appropriate licensed person that there exists a reasonable probability that the care, skill or knowledge exercised or exhibited in the treatment, practice or work that is the subject of the complaint, 

3. fell outside acceptable professional or occupational standards or treatment practices. 

There are overlaps in practice between and among the various medical professionals and specialties.  Thus a doctor in one field would be qualified to render an opinion as to the performance of a doctor in another with respect to common areas of practice.  Rosenberg v. Cahill.

The affidavit need only contain very limited information required by the statute.  Cornblatt.

The affidavit can stand on its own and resist a dismissal for technical defects of valid claims if it meets the requirements of substantial compliance.  Galik.

The following are required to meet the doctrine of substantial complicance:

1. lack of prejudice to the defending party;

2. a series of steps taken to comply with the statute involved;

3. a general compliance with the purpose of the statute involved;

4. a reasonable notice of petitioner’s claim, and

5. a reasonable explaination why there was not a strict compliance with the statute.

A dismissal of affidavit of merit is normally with prejudice unless for extraordinary circumstances.  Tischler.

Where the defendants involved are known they should be named by name, if not they can be added in as currently unknown names and added in later.  Medeiros.

No affidavit of merit is required for a common knowledge case, but may be required for a Res Ipsa Loquitar case.  This is so because an expert is generally needed to demonstrate that the event does not occur absent negligence.  Hubbard.

If the defendant withholds medical records or are ineligible for any other reason, the defendant waives his right to the affidavit of merit.  Though some improprieties does not necessarily waive it.

If a guardian tries to sue on behalf of a minor and get the claim dismissed with prejudice for failing to file an affidavit of merit, it has a binding effect on the minor.  If the guardian has standing of course.  Kubiak.

Cross-claims do not require an affidavit of merit; counterclaims do require an affidavit of merit.  This is due to the fact that a cross claimant can rely on the plaintiff’s affidavit, while a counterclaimant has no reason to believe an affidavit was filed.  Manganaro.

The doctrine of estoppel applies to cases that require an affidavit but fail to have one.  This is due to the policy that the Affidavit of Merit should not be used to defeat a meritorious claim, especially where the plaintiff relied to his detriment on the defendant’s silence.

Affidavit of Non-Involvement

A health care provider named as a defendant in a medical malpractice action may cause the action against that provider to be dismissed upon the filing of an affidavit of noninvolvement with the court.  Patients First Act.

The affidavit of noninvolvement shall set forth, with particularity, the facts that demonstrate that 

1. the provider was misidentified or 

2. otherwise not involved in the care and treatment of the claimant, 

3. and was not obligated to provide for the care and treatment of the claimant, and 

4. could not have caused the alleged malpractice in any way.

The plaintiff or the court sua sponte may, upon discovering that an affidavit of non-involvement states false facts, misrepresents facts, or is inaccurate the court will reinstate the action and may sanction the defendant and his representative.  

If the plaintiff falsely objects to the affidavit, the court may sanction the plaintiff.

Additur and Remittitur 

A judge presiding over an action alleging medical malpractice, in which the jury has rendered a verdict in favor of the complaining party, shall: 

1. upon a motion by any party for additur or remittitur on the issue of the quantum of damages, 
2. consider the evidence in the light most favorable to the non-moving party and 
3. determine whether the award is clearly inadequate or excessive in view of 
4. the nature of the medical condition or injury that is the cause of action or because of passion or prejudice by the jury.
Patient’s First Act

The cause of action must have accrued subsequent to the act for it to apply. Involves many issues discussed above (statute of limitations regarding cases that occurred during birthing process; affidavit of non-involvement; requirements for expert testimony/affidavit of merit; informed consent in emergency situation).

New issues it addressed are as follows. It created a new procedure by which the courts have discretion after 30 days from the end of the discovery date to forward the case to dispute resolution. It also provides some Good Samaritan immunities – cannot be sued for gross negligence within a hospital or similar setting and there is no doctor/patient relationship – the doctor cannot be sued for medical malpractice. However, there is no immunization if the treatment that is rendered is grossly negligent, reckless or willful. It also changed some of the insurance policy provisions by asking for a higher amount of malpractice insurance - $3 million instead of $1 million in coverage. It created a provision for the payment of non-economic losses in the form of an annuity. And lastly, insurance companies have to report settlements to the Board of Medical Examiners and there are penalties created for anyone who takes retaliatory approaches to doctor’s who testify as experts.
Other Causes of Action

Strict Liability

The doctrine of strict liability is generally not applied to health care professionals.  Magner v. Beth Israel.

Abandonment

A medical professional may not abandon a patient.  Abandonment consists of a failure by the physician to continue to provide service to the patient when it is still needed for which the physician has assumed responsibility and from which he has not been properly relieved.  Clark.

A doctor may withdraw by giving reasonable notice so as to allow the patient to get another doctor.  Brandt.

If the doctor refers the patient to a different physician, he should not be half liable for the actions of a subsequent treating professionals, nor for his refusal to become further involved with the case (defensive medicine).  Brandt.

If a nurse forgets to give the proper medication, this can also be consider an abandoned patient case

Fraud

In a fraud action the plaintiff must prove:

1. a representation by physician to patient with intent that the latter rely upon it;

2. knowledge on the part of the physician that the representation is in fact false;

3. belief by patient that the representation is true;

4. reliance on such representation, and

5. injury.

Fraud actions are not barred by workers’ compensation statute.  NJSA.

A cause of action exists where a physician fraudulently misrepresents his credentials and experience in order to induce patient to consent to an operation.  Howard.

Can proceed with punitive damages in a fraud action.

In determining if there is a fraud, there is a two pronged test:

1. whether the defendants limited experience or credentials could have substantially increased plaintiff’s risk of injury, and

2. whether the substantially increased risk would cause a reasonably prudent patient to decline the procedure.

Breach of Contract

Breach of Contract is usually not applicable to medical malpractice, unless there is so specific guarantee.  These actions are not common.

False Imprisonment

These actions are not common, but arise when there is involuntary commitment.

Keeping someone in the hospital when they should not be there

No damages if proven that the patient should have been imprisoned anyway

Mishandling of a Corpse

There is a duty to treat the remains with dignity and to help make arrangements.  This action is limited to a familial relationship.

Taking out organs without permission or not following family wishes in regards to autopsy is also a possible claim under this cause of action

False Diagnosis

A healthcare professional may be liable for the emotional distress resulting from the false diagnosis of a condition or disease.  This arises from reckless or intentional infliction of emotional distress.  Hume v. Bayer.

Alteration or Destruction of Medical Record
The destruction or intentional alteration of medical records with the intent to deceive is actionable; this could fraudulently induce the settlement for a lower value (damage) or in light of the truth of the document a miscarriage of justice because of a clearly inadequate award. There are strong public policy implications to keeping accurate and truthful records
Expoliation of Evidence
This occurs if there is a disappearance of evidence. If it was intentional, then there is a cause of action – but it must be proven that the person:

1) had an obligation to disclose the evidence in connection with the pending litigation

2) that the evidence was material to the litigation

3) plaintiff could not obtain evidence from any other source

4) defendant intentionally withheld or destroyed the evidence

5) plaintiff was damaged as a result of the absence of evidence

If it was unintentional the person affected may ask for the following remedies:

1) ask the court to give an expoliation inference charge – jury hears about the evidence that the needed document is gone and the damages are unforeseen and because the e-ray is gone, the jury can infer from its absence that had the x-ray been produced, it would not have been favorable to the doctor

2) assess costs to the other side if depositions are taken that would not have been necessary

3) dismissal of the case or entry of liability judgment against the other side

Sexual Misconduct

Not allowed even if in love, consensual, etc. It is not a defense that patient consented or elicited. Bottom line: doctors cannot have sex with their patients.
� The immunity granted pursuant to this section shall not apply to acts or omissions constituting gross negligence, recklessness or willful misconduct.  It also does not apply to a health care professional if a provider-patient relationship existed before the emergency, or if consideration in any form is provided to the health care professional for the service rendered.


� Patients First Act.
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