ADMINISTRATIVE LAW
Pasquale – Fall 2007
OUTLINE
Basic structure of the federal government - see notes from 8/29/07

· Democracy – political appointees, change every 4-8 years

· Civil service – lawyers, experts and scientists, longer time horizon

· Functionaries 

Just as courts are moving away from trials and towards settlement and negotiation, in agencies, there is notice and comment rulemaking, iterative rounds of a settlement-type process.

Things to think about:

· What are the procedural/substantive baseline expectations for agency actions?

· When can judges intervene to block or require agency action?

· How can the agency respond to such blockage?
Legal Hierarchy of Agency Decisions:

· Constitution → Statutes →Agencies

           ↓
Regulations – 

Notice and Comment Rulemaking

           ↓


Legislative Rules
Interpretive Rules - 
interpret particular applications of agency’s “quasi legislation”

Constitutionality of agencies 
· Non Delegation Doctrine – always be aware of the “level of authority you are dealing with in administrative law problems

· Article III judges – JUDICIAL INDEPENDENCE
· Tenured for life, salary protection
· Article I courts – creature of Congress, Article II courts - executive

· Quasi-Judges have some protection, but it can be revoked by Congress

· Courts are suspicious of Congressional reallocation of the judicial power of agencies

· But the constitution gives Congress wide powers over the structure of the judiciary

· Can even limit the jurisdiction of the Supreme Court!

· CFTC v. Schor – structural constitutional issues are non-waivable, Congress can’t take all the power away from Article III courts – indicate judicial willingness to enforce separation of powers principles
· Slippery slope – if congress can assign some adjudication of individual rights to article I judges, what’s to stop them from taking everything from Article III judges?

· 3 factors when examining how far Congress can re-allocate the power of Article III courts to agencies

· Origins and importance of the right to be adjudicated

· Was the claim based on the statute?

· Public right vs. Private Right (common law)

· Concerns that drove Congress to re-allocate power

· Consumer protection, common law harms too small,  cheap, easy dispute resolution
· Essential attributes of judicial power must be reserved to Article III forum (eg – appeal right)

· APA says that the default rule is that decisions by agencies can be reviewed by courts

· The wholesale withdrawal of any matter that is traditionally the subject of a suit at the common law or in equity will result in a “searching examination”

· Other factors for approving delegation here

· Degree of judicial control “saved” to the courts

· Congressional purpose behind the delegation

· Demonstrated need for the delegation

· Limited Nature of the delegation

· Courts have accepted the reallocation of power to agencies because:

· Historical need

· Customary practices

· Agency Expertise

· Retention of SOME final authority over agency action

· Intelligible Principle for the regulation – use as a statutory construction to “cabin” the discretion of the agency and the scope of agency action
· Whitman v. American Trucking – 

· Coase theorem v. Externalities

· Coase theorem – it doesn’t matter who gets the right, everyone will bargain and things will work out, so regulation is not necessary

· Externalities generated if an activity causes incidental benefits or damages to others, and no corresponding compensation is provided to or paid to those who generate the externality

· Court will not second guess Congress’ delegation – “we have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law”
· Non-delegation is dead as a way to strike down agencies but can be used to interpret

· Stevens’ concurrence – just because Constitution vests delegation power in Congress doesn’t mean they can’t vest it in another branch

· Vesting clause allows sub-delegation

· Rationale behind this decision:

· Preservation of principle – 

· Balanced against the impossibility of administering it

· Dealing w/ delegation problems:

· First ask – to whom is the decision-making power given?
· No constitutional problem with delegation to 

· President or secretary 

· Subsequent delegation 

· Delegation to the following might be suspect:

· Private entity

· In principle, government shouldn’t delegate public power to a private organization, but sometimes they do

· Kelo – eminent domain, sold to private entity

· Exceptions (may delegate to private entity if):

· Necessity

· Discretion retained in agency

· Courts love alternative dispute resolution

· Non-executive entity (outside the executive branch):

· Separation of powers v. checks & balances theme

· Formalism v. functionalism

· Chadha and legislative veto

· Basics of the non delegation doctrine:

· Declining as a weapon

· Alive as a principle that animates many other concerns (force of rules, strength of judicial review)

· Non Delegation v. ultra vires – the former inquiry only looks at the act, no the subsequent actions of the agency

· Legislative veto
· Before Chadha, was prominent in prior laws

· INS v. Chadha – no more legislative vetoes (formalism)
· Action taken by the House in this case was essentially legislative

· Congress must abide by delegation of authority to attorney general till the prior decision is LEGISLATIVELY altered or revoked

· When the framers intended either house to act alone, it was specifically delineated

· Constitutional basis of Chadha
· Overly streamlined process is problematic

· Bicameralism – any house acting alone is illegitimate (framers intent)

· Presentment – action is illegitimate if not presented to the president

· Preemption – multiple points of attack to challenge regulation

· Express preemption

· Implied/conflict preemption – it is impossible to comply with both the federal and state law

· State law “stands an obstacle to the accomplishment and execution of the full purposes of Congress”  - very high standard to meet

· Gade – look at Congressional goal
· Have only 1 set of standards for companies, prevent excessive expenses
· Field preemption – federal statute so pervasive that it leaves no room for supplementary state regulation

· Gade v. Nat’l Solid Wastes – no field preemption if:

· Traditionally an area delegated to the states – workers comp.

· Savings clauses that permit state regulations in certain ways
· Unitary executive

· Presidential powers only go to the president

· Congress can’t appoint parts of the executive branch

· There have been big efforts by modern presidents to say they are interpreters of constitutional law

· Chevron compared to Marbury – think about whther Chevron overrules Marbury by giving agencies power to determine what the law is
Big points to remember for policy questions, fundamental theme of class:

· Values of the Administrative Process:

· FAIRNESS

· EFFICIENCY

· ACCURACY

· Administrative law is really about standards – guidelines for behavior/actions

· Tension among law, expertise and politics (Law/Science/Democracy)
· Agencies are essentially a function of who is in power, so politics can trump both law and expertise
· Politics can put a very high burden of proof on science

· Leave no tracks – Cheney & God Squad – can determine if economic hardship outweighs the benefit of protecting wildlife, but would attract lots of press
· Law
· Statutory interpretation

· Reliance on past Agency action – other statues may conflict w/ likely agency action

· Science –

· Technology and knowledge can change

· Can get around this using “trans scientific fact

· When people state things as facts, but are also linked in value based arguments

· Democracy
· A new political order can come in with a new agency head
· Other ways to deal w/ certain problems w/out the agency? 

· Tort/negligence claims – but will want to stop certain problems before they start

· Agency law as preventative

· Class action (for tiny, undetectable harms) – class actions don’t always help people in general

· Statutory remedy

· Courts may be backlogged, and administrative state could set up small procedure for such claims

· Libertarian approach – let the market rule

· Pro administrative outlook – if you leave things to court systems or individuals, there is always a way to get around the above ways…

· Public choice view – bureaucrats out for themselves (no real empirical evidence for this)
· Distinct conceptual models of administrative justice

· Professional judgment

· Let experts make decisions, untrammeled by judicial second guessing and complex procedure

· Legalistic

· There are inevitably moral judgments at stake, and litigants have a right to an adversary process

· Managerial

· There should be very clear rules and controls from on high that make the process consistent
Whenever there is a crisis, agencies ask for more power – APA

· Purposes of Administrative Law and functions of certain agencies

· Improve the economy

· Protect the environment

· Secure the homeland

· Compensate for Unequal Bargaining power

· Policing discrimination

Agency capture – when the regulated takes over the agency and steers it in the direction they want

Steps in administrative law problem analysis:

· Look at the statute
Tools for statutory interpretation

· Text of the statute

· Precedent

· Dictionaries

· Canons of interpretation (textual, substantive)
· Purpose of the statute –

· Congressional intent – committee reports, hearings, floor debates

· Presidential intent – signing statements indicate the president’s desire to get in on the interpretive game

· Could also have an executive order/DOD circular

· Executive would probably would rather have a signing statement because it is permanent

· Becomes just as much a part of the legislation s committee reports, etc.

· Objections to signing statements:
· Not an interpretation of the law, but an avoidance of the law

· Administration will argue that there are merely making explicit what is in the statute (per the unitary executive… see above)

· Alito says you should be able to find a reasonable middle ground with signing statements, and experiment with interpreting ambiguous terms, but not when the law is clearly against you

· Can’t totally conflict w/ the law

· Congress is not totally powerless –power of the purse

· ABA recommendation reading:

· The take care obligation of the constitution requires the President to execute all laws, even those he deems unconstitutional

· If the president believes a part of a bill is unconstitutional, then the only options are to veto the whole thing, or to sign and enforce all of it

· Legislative history (persuasive, but not precedential or absolutely binding)

· Courts will give some deference to agency interpretation

Hierarchy of authority

· Text of statute( canons of construction ( legislative materials ( colloquies (dialogues, conferences)
Choosing between rulemaking and adjudication

· Basic distinctions btw. Rulemaking and Adjudication 

· Rulemaking

· General – quasi legislative

· Prospective/Future
· Polycentric – many parties

· Adjudication

· Specific 

· Retrospective/Past

· Bipolar – 2 parties

· There is always a spectrum from formality to informality

· Londoner – city council only has power because state legislature delegated it, since this is a form of adjudication, there must be some due process protections

· Citizens need notice before the tax becomes permanent

· Adjudication works here – specific group of people, 2 or fewer parties
· Use this case when trying to force adjudication

· Bi-Metallic – rulemaking is OK because it is a polycentric dispute
· APA definitions - 
· Rule – statement with future effect designed to implement, interpret, or prescribe law

· Order – any final disposition of a matter other than a rule (usually the result of adjudication)

· APA is only the broad outline of procedure needed

· It leaves key distinctions (such as formality of proceedings) to the organic statute of the agency involved

· Handout – Bowles v. Willingham – determining when landlord gets an individualized hearing

· Apply 3 binaries (general/specific, prospective/retrospective, polycentric/bipolar)

· When creating legal obligations, more likely to have to go through notice and comment rulemaking

· In an emergency, the executive branch gets extraordinary powers (limited by Youngstown Tube & Steel)
Benefits of using rulemaking

· Precise articulation for the future – settles an issue once and for all
· Policy, legislative fact

· Efficient over the long term

· Participation offered to all – more individuals get to comment
· Future conduct

· Can make a law that applies to all generally

· Compared to adjudication (often said that hard cases make bad law because adjudication is a minutely tailored approach)

· Applies with equal force to a group

· Clearly states agency position for later judicial review – usually permits more reliance on agency position
Disadvantages of rulemaking

· Takes a long time

· Procedurally difficult to pass

· Hard to apply 1 overall rule to all

· Stuck with it!

· If the agency has a rule, it is bound to follow that rule… but if they have an adjudicative decision, they may depart from precedent

· Tension – the more you constrain an agency, the more you strengthen it’s rule of law, but may hinder rule of men (politics, quick change)

· Wagner v. US – in the guise of a purely procedural review, the court is putting what the agency did under scrutiny

· Danger of rulemaking for agency – could restrain themselves too much with their own rules

· Ford v. FTC – court doesn’t want agency to use adjudication to change existing law, so will constrain 

· Suspect because it seems to be trying to usurp t he power of the UCC 

· Stated aim is a broad remedy that with widespread application – if its something this big, you’d better do it the right way
Advantages of Adjudication over Rulemaking

· Developing a record in the face of new problems

· Flexibility to tailoring results to individual cases

· “dignitary” interest in being heard
Distinctions between types of facts:

· Adjudicative facts – the facts to which the law is being applied
· Legislative facts – those used to determine good policy
· Remember there is a spectrum of decision-making
Rulemaking

Look to Bi-Metallic to say rulemaking is fine
Rules are usually prospective – unless Congress specifically calls for it otherwise

· APA permits those of “particular applicability”

· The agency is neither floor nor ceiling power  - this is the enabling act or organic statute

· Can add or subtract from the procedures of the APA, except when unconstitutional

Administrative Procedure Act
· Gives the basic rules for federal rulemaking that are intended to make the vast discretion granted to agencies during rulemaking more legitimate

· §553 – governs 3 types of rules:

· Formal rules

· Relatively rare now

· Informal rules (NCRM)

· Dominant form 

· Begins with notice (§553(b))

· Initiation may be commanded by enabling act

· Agency’s own investigation may reveal a need for rules

· Legislative rules will have the force of law

· Interpretive rules - §552

· Agency’s view of the law, guidance document
· Clarifying rules:

· Agencies have become increasingly reluctant to do NCRM, and are instead simply publishing more and more important rules as “interpretative rules, general statements of policy, or rules of agency organization, procedure or practice”

· Usually only legislative rules have the force of law, but interpretive rules are increasingly getting similar, deferential treatment from courts

· Terms:

· Substantive rules/legislative rules – issued by an agency pursuant to statutory authority and which implement the statute

· Substantive rule can come about via 2 different routes

· NCRM

· Longstanding agency commitment

· If a non NCRM rule has evolved, it can be treated as a substantive rule

· Interpretive rules – rules or statements issued by an agency to advise the public of the agency’s construction of the statutes and rules which it administers

· Legislative/Interpretive distinction
· Often sacrifices “force of law” status for expeditious action

· Substantive v. procedural distinction can be slippery

· General statements of policy – statements issued by an agency to advise the public prospectively of the manner in which the agency proposes to exercise a discretionary power

· Basic  test for determining what type of rule - Fairly encompassed rule – 

· Does the interpretation carry the force and effect law, or merely spell out a duty fairly encompassed w/in the regulation that the interpretation purports to construe?

· AMC v. MSHA – just makes explicit what is manifest in the rule

· Indications of whether duties of an IR are fairly encompassed in the LR:

· In the absence of the interpretive rule, there would still be adequate legislative basis for the performance of the duties

· The Interpretive rule does not effectively amend a prior legislative rule

· The interpretive rule does not result from the agency’s explicit invocation of its general legislative authority

· The interpretive rule has not been published in the CFR

· The interpretive rule does not impose new rights and obligations

· Fairly encompassed as “fair warning” – whether the law is being interpreted, or new law is being made
· Brown & Williamson – FDA changed it’s position after a long time, Congress had enacted statutes on the assumption that they couldn’t regulate tobacco

· Seems to bring back up non-delegation

· Congress must approve major changes, because it is the political accountable, lawmaking branch
· Two types of tests for determining kind of rule
· Where only a rule can supply the necessary authority for the policy, the statement is legislative in nature
· Where the agency intends to issue a rule not having the force of law, the statement may qualify as a valid non-legislative rule
· When an agency is constraining itself, it is probably not a valid interpretive rule, because it can’t be challenged w/in the agency itself
Normal procedures - §553 – notice and comment or informal rulemaking
· Notice in the federal Register

· Time, place, nature of proceedings

· Legal authority for rulemaking

· Language of proposed rule or description of issues

· Invitation for comments
· Consideration of Comments
· Must log them all

· §556 – paper only is OK for formal rulemaking

· Supposed to carefully look at the major affected entities concerns

· What usually happens depends on the agency you are dealing w/

If you want to depart from a legislative (NCRM) rule, you need a new rule – agency rules as binding as statutes
· US v. Nixon – don’t want to do everything with rules, because they can’t be amended or thrown out except for in the same manner in which they were passed

Retroactive rules

· Allowed if the statute specifically allows it

· Constitutional concerns

· Look at whether the rule is criminal or civil

· Might be OK if the rule is not punitive but is instead for something like consumer safety

· Explicit v. manifest – do they know going into things that stuff could change?

Formal procedures
· Triggered by the “magic words”

· Made on the record after opportunity for agency hearing

· Being close to the magic words is not enough to push something to formal rulemaking

· Factors incorporated into formal procedures:
· Unbiased tribunal

· Notice of the proposed action and the grounds asserted for it

· Opportunity to give reasons challenging the proposed action

· The right to call witnesses

· Right to have the decision based only on the evidence presented

· Right to representation

· A record

· Statement of reasons for final action

· Hearing open to public

· Usual distinctions from informal hearings:

· Cross examination

· Beyond written participation

Informal procedures
· When there aren’t the “magic words” to trigger formal

· Requirements in §553

· Notice

· Must include either the terms or substance of the rule or a description of the subjects and issues involved
· NRDC v. EPA – “nuance and subtlety are not virtues in agency notice practice”

· Court will determine if final terms are a logical outgrowth of proposed rule –
· Whether the party, ex ante, should have anticipated that such a requirement might be imposed
· To show prejudice, petitioner must indicate with reasonable specificity what it would have said in response to late documents

· Positive side of logical outgrowth rule – full participation

· Negatives of logical outgrowth rule – 

· May encourage overbroad notice

· May discourage innovation or rapid response to new innovation

· Final rule needn’t be identical to initial notice, but must be a logical outgrowth

· If something is just a proposal, don’t have to give everyone exact notice
· Written comments

· Effects of new technology – can put agency info on the internet, but now you invite an infinite number of comments

· Good things about new technology

· Increased transparency

· Ability to categorize comments and assure non-duplicativeness

· Searchable databases

· Bad things about new technology

· Increased ability to overwhelm organizers

· Bringing in tons of ancillary issues
· Consideration of comments
· Must respond to material comments

· Need to responds to comments which, if true, would require a change in the proposed rule under agency standards and the organic statute

· Well Founded Fear documentary issues

· Symbolic review, Heuristics for decision-making

· Thick file

· Manner of applicant

· Spotting contradictions
· Concise general statement of basis and purpose of rules
· Can’t just pick the middle ground (“goldilocks approach”)
· Challenges the agency w/ a reasoned result, not just a bargained result
· A rule becomes effective when NCRM + signed by appropriate official + published in federal register
Judicial Review of NCRM:

· Procedure - Vermont Yankee –Agency can do more than §553 , but the courts cannot force them to do more - discretion
· Reasons behind holding:

· Unpredictability

· Monday Morning quarterbacking

· Wrong standard of judicial view
· Court seems to be worried about ossification
· Ridigity, inflexibility and inefficiency cause by excessive procedure
· The more courts and Congress push procedure on the agencies, the more adept they get at not merely circumventing the new rules, but old ones as well
· Substantive review – Nova Scotia – in notice and comment rulemaking, there doesn’t need to be an evidentiary record like in a trial, but there must be some type of review of the comments
· Must know the basis of agency decisions, and must have some assurance that the agency actually reads the comments – need participation record

· Deals w/ information overload problem – don’t have to match submission against counter submission (logistical nightmare), but will consider whether agency has taken into account all relevant factors
· Agency can make a commercially infeasible rule as long as it explains why
Exceptions to informal rulemaking 
· Low- level agency decisions  - Contracting/awards – think licensing

· Foreign affairs

· Interpretive rule exemption

· Intent is key

· If intent is to make law, then it is a legislative rule which needs notice and comment

· Must be the intent to merely provide guidance as to agency’s position on what statute means to be an interpretive rule and be exempt from NCRM

· Tests to determine intent

· Substantial impact = legislative rule

· Legally Binding – a rule is legislative if in the absence of the rule, there would not be an adequate basis for enforcement action

· Rule of procedure (Safe harbor)

· Public Citizen – may not be reflective of some sort of substantive value judgment

· Has to apply across the board
· Distinguishing interpretive rule from a safe harbor (where the agency constrains itself)

· Look to see whether it leaves a decision-maker free to exercise discretion
· If regulation can be challenged from w/in, it is more likely to be a valid interpretive rule
· Statements of policy

· Good cause (eg typo) – in the states

· A very narrow exception, unless you are dealing w/ only an interim final rule

· Impracticable, unnecessary, contrary to public interest

Potential records in agency rulemaking

· Participation (Nova Scotia – though there’s no evidentiary record, the court must be able to provide thorough, probing, and in depth review)
· Material available to be used by the public as the basis for commenting on a proposed rule during NCRM
· Decision – world of materials that informs the agency’s own decision-making processes
· Review – presented to court

· Does not need to include the whole record of the decision

Reasons for inadequate agency record:

· Fail to disclose interested parties, scientific data and methodology it relied on

· Failure to notify interested persons of research leads court to conclude that the agency could not have considered all the relevant factors (Overton Park)

· Agency may only keep comments secret if:

· Not readily available AND

· The agency has special expertise
· Utterly fail to consider an aspect of the problem (eg commercial feasibility) 

Specificity in proposing rules can narrow notice requirements but also restrict the ultimate outcome

Ex parte contact in rulemaking

· Can destroy an adjudication, but is usually acceptable in rulemaking

· Competing norms in the rulemaking process:

· Political control vs. legal regularity

· Problems w/ Ex parte contacts

· Open governance compromised

· Significant info may not be available to reviewing courts

· Interested persons may be unable to reply effectively

· HBO v. FCC – court demands that all comments which form the basis for agency action be disclosed to the public

· The real worry here was corruption – court doesn’t want to block relevant information

· Said the agency could either re-open comment period or disclose the relevant information
· Congress has considered and rejected a ban on ex parte contacts in rulemaking
· Action for Children’s TV – scales back HBO – it’s just too difficult to record everything
· Ex parte contacts don’t’ weaken rulemaking unless it is shown that they materially influence decisions

· Where rulemaking proceedings concern competing claims to a valuable privilege, the potential for unfair advantage outweighs practical burdens of publicizing contacts

· How agencies address Ex parte Contracts in rulemaking

· Place written communications in a public file and summarize oral communications

· 2 step rule making process – initial comments, then responses to comments

· External government pressures
· Sierra Club v. Costle – meeting w/ White House staff and President is Ok, they are effectively the heads of the agency

· Undue congressional influence – D.C. Federation test

· In order to be a problem, content must be designed to force decision based on factors not relevant in the statute, and the content must actually affect their decision
Decisionmaker bias in rulemaking

· Can only disqualify a decisionmaker for having an unalterably closed mind
· Very difficult test to meet

Impact analysis: cost benefit analysis – Office of Management and Budget – Regulation is not cost-free
· Each agency has to assess both the costs and the benefits of a proposed regulation

· Quantitative risk assessment

· Monetization

· Survivors cost, triage issue, working population, pain and sickness, intangible benefits

· Focus of cost benefit analysis is significant regulatory actions

· Likely to result in a rule that may have an annual effect on the economy of more than $100 million OR

· Adversely affect in a material way the economy, the environment, public health and safety, or a state, local or tribal community

· Benefits of cost-benefit analysis

· Forces agency to be as specific as possible about the benefits and costs of regulatory action

· View the state as a person with a limited budget to combat risks
· Controversial aspects of cost-benefit analysis

· Attempting to convert non-monetary values into dollar equivalents

· Agencies should be allowed to make adjustments on the basis of a reasonable assessment of various qualitative factors

· Constraints on cost benefit analysis

· Need to have some flexibility for agency to adjust the “value of statistical lives”

· Equity concerns should be important

· Precautionary principle

· Popular in Europe – not that great a benefit, but it may be 100 years before we know the true cost

· Cautions us against permitting catastrophic risks from being deeply discounted

· Not everything has a price

· Data quality Act

· EVERY piece of data gets questioned

· Takes a long time, can hinder regulation

· Cost benefit analysis is in contrast w/ regulatory negotiation idea]

· The experts vs. everyone

Regulatory negotiation – agencies have begun working to include affected parties at an early stage in negotiations

· Negotiated rulemaking act – criteria for a regulatory negotiation

· Need for a rule

· Limited number of identifiable interests

· Reasonable likelihood of convening committee of balanced, representative, good faith negotiators (less than 25 members)

· Negotiation must not mean undue delay

· Regulatory negotiation leads to PROPOSALS for rules, not rules themselves

· Impact of regulatory negotiation

· Generally enhanced agency standing among the regulated and made it easier for agencies to enforce the law

· Legitimacy benefit and outperforming traditional rulemaking on several dimensions

Adjudication


Key questions:

· Is the adjudication required by the Constitution’s due process clause, or by  statute?

· Is the adjudication one required to be decided “on the record” and hence subject to APA adjudicatory procedures?

· If required to be on the record, does the adjudication involve initial licensing or some other matter?

· If required by statute to be decided “on the record”, does the adjudication require adversarial procedures
· Decided at trial or on appeal?
Adjudication can also be a time consuming process.
Use Londoner when trying to force adjudication
Adjudicative decision must be based on evidence PRESENTED AT THE HEARING
· Distinguished from rulemaking, which may end up a “dog and pony show”
Policy choices in adjudication:

· Formality

· Rigidity, rules, accountability

· Informality

· Flexibility, standards, potentially unaccountable

Administrative Procedure Act
· §554 – only deals with formal adjudication

· §554(a) – triggers §556, §557 – FORMAL adjudication

· Must ask whether the organic statutory language triggers §554(a)

· If not, then informal adjudication and deference to agency’s procedures – almost everything is informal

· Even if something is informal, can still have lots of levels of agency review

· §554(b) – notice

· §554(c) – parties participate

· If no settlement, then go to §556 – hearings

· §556 – hearings – governs both formal rulemaking and formal adjudication

· §556(b) – presiding officer

· §556(c) – has general control

· §556(d) – presentation of evidence

· Paper only is OK for formal rulemaking and licensing

· §556(e) – must be based on a record

· Those sections of the APA which define formal hearings (§556 and §557) are only applicable to certain proceedings

· MAGIC WORDS – those that are required to be “on the record”

· §557(b) – ALJ makes initial decision

· §557(c) – what parties are entitled to submit

· Remember that the review phase may itself be multilayered 

Formal Adjudication – required to be made on the record or after a hearing
· When formal adjudication is required

· Seacoast v. Costle – presumption of formality in adjudication, unless Congress says otherwise

· Formal adjudication required here because very specific dispute, not to make general policy, facts and details best decided in formal setting 

· Reasons for formal requirement– nature of the proceeding, legislative history

· West Chicago v. NRC – requires clear intent of Congress to trigger a formal hearing

· Why different from Seacoast? – no “on the record” requirement in statute, no intent evidence from Congress

· Clear intent requirement limited to this particular statute

· Chemical Waste Management v. EPA – apply Chevron – Court must accept an agency’s interpretation of an ambiguous statute as long as it is reasonable
· The agency gets the 1st cut at interpreting whether it’s organic statute requires adjudication 

· 10 hallmarks of formality – Citizens Action Network :

· The agency must give notice of legal authority and matters of fact and law asserted

· Neutral decisionmaker
· Presiding officers cannot have ex parte communications

· Parties are entitled to be represented by attorneys

· The proponent of an order has the burden of proof

· A party is entitled to present oral or documentary evidence and may present rebuttal evidence
· May conduct necessary cross examination
· Orders can be issued only on consideration of the record of the hearing

· The transcript of testimony and exhibits is the exclusive record for decision and shall be made available to parties

· The decision must include “findings and conclusions, and the reasons or basis therefore, on all the material issues of fact, law, or discretion presented on the record.”

· Even where formality matters, Citizens Action Network says it doesn’t matter that much

· Default in states is formal adjudication, but default for federal government is §555 – informal
Informal Adjudication - §551(6) – all agency actions (that lead to a final disposition and are not rulemaking) that are NOT required to be determined on the record after a hearing 

· Absolute baseline required for formal adjudication under §555

· Minimum discovery

· Can be represented by counsel

· Prompt notice of denial – brief statement of grounds for denial

· Commitment to flexibility

· Process, subpoenas and other investigative demands must be made in accordance w/ the law

· Must comply w/ basis due process requirements

· Unless formal hearing is triggered, must ground fundamental fairness argument in one of the above factors

· May be different types of informal adjudication

· Enabling acts can add a lot more to basic requirements

· Ex Parte communications can be OK – won’t lead to judicial review of agency action

· Steadman v. SEC (Vt. Yankee) – APA doesn’t apply ex parte rules to informal adjudications – judges should not force more procedures on agencyes
· Encourage alternative dispute resolution

· Policy preference for arbitration – political stalemate, agency fatigue at litigation

· Hybrid adjudication – between §554 triggers and informality

· Usually have a presiding officer, but no ALG

· Governed by the 5th amendment’s due process clause and a maze of situation specific statutes and procedural regulations

· Policy concerns regarding procedure… will additional steps lead to more accuracy, fairness or efficiency?
· Constitutional limits to adjudicative informality?
· If unalterably closed mind standard met, have a duty to get rid of decision and re hear
· Factual findings and internal appeal, not as strict as in the judicial branch
· Have the right to find everything de novo
May depart from adjudicative precedent as long as you recognize and explain the departure

· §551 – a precedential order may legitimize what you do, but you don’t have to follow it

Ex parte contacts in adjudication

· Parties cannot contact agency decision-makers unilaterally

· Neither oral or written

· No participation by one party after record closed to all

· Agency action can be vacated as a result

Presiding officer in adjudications

· Rules to assure their independence

· Agency leadership/staff often have a political mission, but any conversations between ALJs and agency employees must be on the record (no private consultations)

· Proceedings are assigned at random

· Often the ALJ is simply “creating the best record possible” to be looked at by other administrators in the agency

· Review of decisions must be done formally

· Decisionmaker bias in adjudication

· Pre-decisional bias
· Whether a disinterested observer may conclude that the agency has in some measure adjudged the facts as well as the law of a particular case before hearing it

· Rarely caught

· Giving a speech issue – may be a problem if there was a narrow interpretation of the facts and their application to the law and his speeches

· Bias at hearing 

· Make sure it is noted on the record so it can be brought up on appeal

· Legislative rules (NCRM) will bind the ALJ.  Interpretive rules can’t bind the agency, so ALJ technically has some leeway to disregard this

· But remember, ALJs have no source of independent interpretive power

Split enforcement

· Default rule – agency combines judicial, legislative, and executive powers

· Within an agency, most of the time, any particular part of the agency must defer to the head of the agency/secretary

· Martin v. OSHRC – OSHA is split between the Department of Labor and the OSHRC

· Court looks again at Chevron – “agency’s construction of its own regulations is entitled to substantial justice” – court ultimately thinks it’s congressional intent to give power to the secretary

· Constitutional issues here – UNITARY EXECUTIVE theory

· Single politically accountable head, won’t create parts of agencies that can overrule the head of the agency

· Court resists the idea that the adjudicatory body (Commission) gets to substitute its reasonable interpretation for the Secretary’s

· Levels of deference to secretary

· Litigating - little deference

· More deference when interpreting regulations in administrative adjudication

· Since the secretary made the regulations, he is best able to enforce and interpret the rules

· Often, with budgetary concerns, want the person at the top to set agency concerns

Participation in adjudication
· Agencies often have much latitude in determining how to specify the rights broadly guaranteed in APA sections
· Interested PARTIES - §551(3) – triggers FORMAL (§554(c))

· Interested PERSON - §551(2) – triggers INFORMAL (§555(b))

· §554(b) – persons entitled to notice

· Limits to who the administrative agency can shut out - Envirocare v. NRC 

· Chevron comes in again – court will defer to agency interpretation if it is reasonable

· Agency doesn’t have to be right, just reasonable

· Grant of access is statute specific

· Courts are increasingly reluctant to guarantee participation rights
Evidence in adjudicatory proceedings
· A lot of rules of evidence goes out the window in administrative adjudication because of agency expertise

· Discovery

· Agencies which conduct many evidentiary hearings have elaborate rules

· Ideally, agencies permit a scientific and neutral perspective to inform difficult cases and policy decisions

· In general, agencies like to complete a paper record first before moving to oral discovery procedures

· Policies behind lax evidence rules

· Limited resources, HUGE caseload

· Richardson v. Perales – 
· Hearsay allowed here because he had a opportunity to subpoena doctors

· Special difficulty of evaluating pain

· Inevitably a subjective experience

· Inquisitorial system set up by Congress

· “sheer magnitude of the administrative burden”
· Factors which assure underlying reliability and probative value:

· Identity /reputation of a witness
· Vast workings of administrative system lead to reliability and impartiality in consultant reports – is the agency just trying to figure out the facts, or advocate a particular position?
· Routine, standard and unbiased reports?

· Extensive examination by someone reputable in the field?

· Consistency of the reports

· Did he have the opportunity to request subpoenas?

· Past recognition and treatment of such reports (eg written medial reports)

· Depends on the industry
· Deference to agency evidentiary standards is rooted in Steadman and Vt. Yankee – courts can’t impose additional procedures beyond the APA and organic statute unless there are constitutional requirements

· Agency can develop its own rule of evidence

· Proponent of an order generally has the burden of proof– usually the agency
· Must be proven with reliable, probative, and substantive evidence

· Must be in the record = 

· The information the agency has actually considered, doesn’t need to be “full”

· Often they must “exhaust administrative remedies” before appealing to the court system
· Official notice – decision-maker may rely on certain information without having introduced it as evidence

· There is a broad category of fact which can be officially noticed while at the same time being held subject to an opportunity for opposing parties to rebut 

· Just need to give people a chance to respond and allow rebuttal evidence

· Looser evidence rules than in courts – 

· Some states still adhere to residuum rule – must have SOMETHING which would be allowed in under FRE

· Policy reasons for expanded notice?

· Repetition/attention

· Expertise

· Focusing attention on noteworthy aspects of the case

· Official notice can transfer the burden of proof from the agency to a party with respect to a particular issue

· Agencies prefer to use lots of legislative facts because they will be given more deference

Non-acquiescence 

· The selective refusal of administrative agencies to conduct their internal proceedings consistent with adverse ruling s of the court of appeals

· Neilsen Litho v. NLRB- claim that piecemeal acceptance of particular circuits’ interpretations of the law could frustrate its development of a national policy (intra Circuit)

· Inter-Circuit – argue they don’t have to follow the rule from one circuit when dealing with other circuits

· Force the judicial system to bounce them case by case

· Brand X – agency may override courts as long as their interpretation is reasonable (Chevron)

· Intra-agency non-acquiescence – agency decisions that depart from established precedent without a reasoned explanation will be vacated as arbitrary and capricious

· Problems w/ non-acquiescence

· Equity issues with multiple rules of law

· Cause delay

· Many claimants lack legal representation

· Distributional unfairness

· “unmitigated agency lawlessness”

· “judicial economy”

· Benefits of non acquiescence

· Gov’t is not an ordinary litigant, shouldn’t be treated as such

· First circuit court to hear the case might come around to the view of other cours

· Disuniformity can arise from split circuits 

Due Process


Due process basics

· Big picture:

· Generally, when government action adversely affects a private citizen, process is due unless:

· There’s been a waiver

· Emergency

· Legislative type action – there is no law to apply
· There must be mandatory language to create due process protected property interest

· There are no facts to be found

· Application cases

· Regulatory procedures are so heavily rule bound that application of them to individual cases is purely ministerial

· Policy behind due process arguments

· Efficiency

· In many due process cases, agencies will plead that they cannot efficiently conduct their affairs without the ability to hire, fire, and take other actions without formal procedures

· Be sure to question whether the proposed actions in these cases really are efficient… or rather constitute the type of arbitrariness that hurts both the targeted policy and the mission of the agency itself
· Accuracy 
· Fairness – each side gets heard
· Dignity interest
· Rooted in the meaning of the constitution
· Rationales against due process (Goldberg v. Kelly dissent)

· Government stretching the meaning of the constitution

· Government may end up paying for people who probably will be determined to be ineligible

· Assuming a fixed budget constrain, the price of the legal process could prohibit you from helping those who could really need it

· Could lead to “randomness” – a job loss could cause brutal need for one family, but a mere inconvenience to another

When is process due
· Due process protections only apply to government action regarding life, liberty and property

· Right vs. Privilege distinction

· Bailey v. Richardson – due process applies only to deprivation of rights

· Goldberg v. Kelly – brutal need can transform a privilege into a right under the 5th and 14th amendments 

· May also be statutory entitlement to a benefit – prohibition against an agency failing to obey their organic statute

· A sub-constitutional entitlement can give rise to a constitutional due process claim when the government is obliging itself to do certain things

· Philosophical assumption that government assistance is not a gift, but a right

· Welfare recipients have the right to oral presentation 

· People may not have writing skills, literacy, or supplies to submit written evidence
· Distinguishing Goldberg v. Kelly
· Nature of the interests at stake

· Brutal need and humanitarian theory

· Self-defeating – lead to people reducing benefits overall

· Build up of reliance interests in entitlements – NEW PROPERTY

· Theory of new property

· Largely consists of government largess and licenses – “vital to the livelihood of many Americans”

· Court trying to assure that those who rely on government aid cannot be treated too summarily, shabbily, or arbitrarily

· Entitlements are a property interest protected by due process clause

· Something is NOT an entitlement if it is based on:

· An abstract need or desire OR

· A unilateral expectation
· Regents v. Roth – to find an entitlement, court looks to state law, patterns and practices implied under contract

· Courts becoming reluctant to bind agencies by something as amorphous as their practice

· Perry v. Sindermann – expansion of the idea of property to employment
· Castle Rock v. Gonzales – no property interest in enforcement of restraining order, court shrinking away from policing agencies

· Fear frivolous use of restraining order

· Fear of getting the court involved in every little dispute

· Wisconsin v. Constantineau – possibly a liberty interest in your reputation, because it affects your ability to make a living

· Policy in favor of judicial recognition of entitlements:

· Entitlement theory elevates certain types of individual claims that need special attention

· Without some sort of entitlement, how else would you fashion a remedy?

· By and large, many pressures keep legislatures from enacting standardless regimes

· Policy against judicial recognition of entitlements

· All agency discretion should be exercised responsibly – not just certain kinds

· Informed discretion is always better than uninformed

· Perverse incentives for instituting all or no discretion schemes
· Protected  property interests include – welfare (statutory and administrative standards defining eligibility), employment (tenure or contractual guarantees), licenses (eligibility criteria)
The process due once an interest is deemed worthy of due process protections

· Mathews v. Eldridge test:

· To determine the process due, balance:
· Private interest – objective test

· May be priceless or intangible

· Welfare as the ultimate back test of subsistence

· Risk of erroneous deprivation

· Rhetoric of science and medicine comes into play

· Government interest

· Including function involved and the burdens the process will entail

· Things like social security benefits – the government could kill the program by marring it in procedures

· Formalizes the policy values of efficiency, fairness and accuracy into a utilitarian calculus

· Arguments in favor of M v. E test

· How else would they organize things? – 

· Efficiency
· Courts are not merely external guardians of administrative process, but can only decide cases with a sense of the budgetary constraints of the agencies

· Agencies and courts are in a dialogue/partnership

· Arguments against M v. E test:

· Indeterminate

· Crude cost benefit analysis

· Dignitary interest ignored

· No way to assign values to items in the calculus

· General principle – due process requires an individualized hearing in adjudication, but not in rulemaking

· “the constitution will ensure that gov’t makes a reasonably competent effort to keep certain sorts of promises it makes it citizens, if it chooses to make such promises and so long as it doesn’t choose to revoke them”

· Post deprivation hearings

· Lujan v. G & G – post termination hearings are enough when dealing with basic government contracting or functioning

· Need pre-deprivation hearings in extreme cases like Goldberg v. Kelly
· Zinermon v. Burch – involuntary commitment hearing necessary, because the hospital should have anticipated that something like this would happen

· Post deprivation may be all that is available when state can’t predict something, but here, the nature of the randomness is different, the same thing happens every time someone is admitted
· Government interest not as compelling here

· Value of pre-deprivation safeguards:

· Liberty, dignity
Integrity in administrative adjudications

· It has to get pretty bad before constitutional norms are violated

· Withrow v. Larkin – generally, don’t want prosecution to be judge, but in this case, the arrangement is OK

· Goes back to formalism v. functionalism – we need to have agencies in order to make things work

· Still have the basic protection of irrevocably closed mind
· Personal issues regarding ALJ’s
· Gets to the point where something is a problem if:

· Pecuniary interest in the outcome of the case

· There is a problem if there is an almost incestuous relationship between the industry and the agency

· Target of abuse or criticism

· Grolier – protection from §554(d) – will to win

· Bias

· Cinderella Finishing School v. FTC – need appearance of complete fairness

· A lot is driven by his previous conduct

· Determine how general the comments were – this test only thinks about PARTICULAR cases and facts

· Scalia and Cheney – contrast between bias remedy and rule of necessity

· As long as the review is of the officer, not the man, then it’s OK

· Celebrity culture issue

Scope and Limits of Control Over Agency Action

Basis of reviewability

· Constitutional foundations

· Article I, II, III

· Marbury v. Madison

· Agency action §551(13)

· Preclusion under §701

· Statutory preclusion

· Committed to agency discretion by law

· Really important, or really trivial

· Fact vs. law (binding, generally applicable rules)

· Finding of fact – assertion that a phenomenon has happened independent of any assertion as to its legal effect

· Trans-scientific fact – inevitably meld facts with values, §706
· Many key determinations are inevitably combinations of value, law and fact

· When decisions are complex, and dependent on scientific judgment and modeling projections, courts are very reluctant to intervene

· Courts should not be in the business of second-guessing agency factfinding

· But adjudicative facts both are the type of facts courts often consider AND focus more on individual rights and duties

· Courts are less well adapted to resolve legislative facts

· The more technical the legislative fact, the more room they are likely to get from the agency

· Legislative fact-finding merges into policymaking, which is clearly the province of the agencies
· Characterizing an issue as implicating policymaking maximizes agency freedom of action

· Frankfurter in Universal Camera – look at legislative history of organic statute – congress expressed a mood regarding judicial review, a “spectrum of skepticism”

· “the precise way in which courts interfere with agency findings cannot be imprisoned in any form of words”

Judicial Review
· Can compel agency action OR set aside agency action as unlawful IF

· Arbitrary and capricious

· Contrary to constitutional right

· In excess of statutory authority given agency

· Improper procedure under APA

· However, remember:

· Default rule:  any organic rule may overrule APA if they do not violate the constitution

· If there is a military emergency, don’t worry too much about the APA

· Special statutory review - §703

· Review of what is in the regulatory statute itself

· Usually begins at court of appeals

· General statutory review - §706, usually begins at district court level

· Categories of Review w/in APA

· Arbitrary and capricious – usually the default rule
· This is the backstop – applies to everything

· Much like abuse of discretion

· Pretty forgiving, but allows lots of investigation

· Very limited role for reviewing court – must only see if there is a rational connection between the agency’s fact-finding and the ultimate action

· Substantial evidence – 

· Brought in for formal adjudication or when the organic statute mandates it
· Whether a reasonable decision-maker could have arrived at the agency’s decision

· Realism about substantial evidence - Judge might review:

· Adjudicative facts differently from legislative facts

· A “suspect” agency more stringently than a “respected” agency

· De Novo Review

· Sliding scale of certainty:

· Beyond a reasonable doubt



Most certain
· Clear and Convincing

· Preponderance of the Evidence

· Substantial Evidence

· Not arbitrary and capricious

· “w/in the universe of reasonable possibilities”

Least review/certainty
· Categories of Review w/in cases

· Chevron deference – obligated to accept authorized agency actions as long as they are reasonable – used maily when agency goes through some formal process
· Is statute ambiguous?  If so, is the agencies interpretation reasonable?

· NOT asking whether or not this is the best interpretation

· Mead deference – an agency decision is persuasive if not controlling… it’s force derives from the agency’s office and the dignity of its actions
· Review of ALJ findings (when the agency overrules them and it is then brought to court)

· Inferences of ALJ:

· Testimonial – primary inference

· ALJ’s report on credibility or vocacity

· Gets highest authority here

· Secondary – inferred from testimony

· Almost no authority here

· Universal Camera  - ALJ findings are additional facts – court can consider it

· Agency cannot limit the record to just evidence that supports them
· Bottom line of Universal Camera

· Courts should respect agency expertise

· Even in the absence of agency expertise, courts are  not at liberty to reverse reasonable findings

· Review is to be on the “whole record” and to take into account evidence that undermines agency findings

· Hearing examiner reports are part of the record for review, and an examiner report that conflicts with an agency’s finding can detract from the substantiality of the evidence supporting it

Procedural/substantive distinction

· Courts are more willing to constrain the agencies on procedural issues (Wagner)

· But will given agencies more discretion when dealing with substantive issues (Bell Aerospace)
· Courts don’t like substantive review – they could end up having to hear the appeals of thousands

· Supreme Court is not going to substantively review agency decisions de novo

· Rather than tell the agency what to do, they just set forth things they cannot do

· Eg – unexplained departures from precedent, misuse of precedent
· Norton v. Southern Utah Wilderness – failure to act
· Agency can only be compelled to act when they are legally required to act

· Agency action = action complained of or the action to be compelled

· Compare w/ “case and controversy” requirement

· The overall purpose of the statute is mandatory, but the agency can decide for itself what “non impairment” is

· Better avenue for the defendant to change the law – lobby congress

Review of agency determinations beyond the facts:

· Historical cases

· NLRB v. Hearst – will respect the Board’s conclusions if warrant in record and reasonable basis in law
· Mixed question of law and fact – courts should not be determining questions of policy
· Skidmore v. Swift – the agency’s expertise on facts also gives it some level of authority and expertise in applying the law to those facts

· Leads to more judicial deference to agency’s application of the law

· But kind of an empty deference – will only defer if there is a good reason to defer

· Why low deference here?

· Interpretive rule, not legislative

· Low respect agency, not that much expertise needed

· Qualified deference – the weight of such a judgment in a particular case will depend on:

· The thoroughness evident in its consideration

· The validity of its reasoning

· Consistency with earlier and later pronouncements

· All factors which give it power to persuade, if lacking power to control

· Contemporary framework

· Overton Park – gives arbitrary and capricious “teeth” – HARD LOOK REVIEW

· If there was a record – presumption of regularity, but subject to probing review

· Need some knowledge of substantive issues to effectively review
· Problem here because the agency failed to take account of a factor that the statute requires it to consider

· Must be made on the basis of the administrative record before the agency at the time – look to see if all relevant factors were considered
· Procedures may still be informal, but want some sort of record to review

· MVMA v. State Farm
· Something is NOT arbitrary and capricious if:

· There is a rational nexus between the facts found and the choice made

· Consideration of relevant factors

· No clear error of judgment
· Something IS arbitrary and capricious if:

· Relied on factors other than Congress intended
· Entirely failed to consider some aspect of the problem

· Explanation runs counter to evidence

· So implausible that it’s not ascribable to differences in expertise or political view

· May be some concern that case runs counter to Vt. Yankee – but OK because it emphasizes specific procedures

· Involves primarily substantive review of agency decisions, allowing court to give a hard look at the substance and factual basis of their decisions, while Vt. Yankee has to do with procedures

· Aftermath of State Farm
· May encourage agency to cook the books in terms of cost-benefit analysis

· Increase in recalls instead of attempting to proliferate standards 

· May not be effective, very expensive

· Agency getting scared of rulemaking

· Curtin Matheson – court will defer to agency findings of legislative facts
· Chevron v. NRDCi
· 2 step deference:

· 1 – is the statute ambiguous?
· Whether Congress has spoken to the precise question at issue

· Courts can employ “traditional tools of statutory construction”

· Use of legislative history

· Disputes over the determinacy of legislative directives

· Dictionaries
· Brown & Williamson – court looked at policy objectives of the agency as a whole and the significance of later enacted statutes

· 2 – is the agency’s interpretation based on a permissible construction of the statute?
· Agency best suited to determine statutory objective

· By and large, can assume this moves us into arbitrary and capricious review (Brand X)

· Key reason for deference in this case:

· Regulatory scheme is technical and complex

· Agency considered matter in detailed and reasoned fashion

· Decision involves reconciliation of conflicting policies

· Under Chevron – it’s really easy to push statute into ambiguous

· Policy of Chevron – give agencies maximum room for maneuvering

· Pro-Chevron:

· Resolving ambiguity in statutes often requires policymaking, which agencies are better at because:

· They are politically accountable

· They are experts

· Sunstein:  Resolution of ambiguities in statues is often more a matter of policy than law

· Strauss:  a judicial delegation problem solved… the SC did not want the circuits running amok by differently interpreting statutes that were designed to have national effect

· Agency flexibility is very important, especially:

· In scientific and technical areas 

· In politically charged areas

· Anti-Chevron:

· Policy:

· We should not equate any ambiguity with a failure to legislate

· Virtually all new laws start out ambiguous – Chevron commits to the agency the crucial early stages of interpretation instead of permitting courts to partner w/ it

· The older, multi-factored approach ensured greater agency fidelity to legislative intent

· Legal:

· Chevron does not have much basis in precedent

· The SC did not intend a “sea change” in administrative law when it decided the case

· Have to pass BOTH Chevron and State Farm
· A decision may be rational and well-considered, but beyond the agency’s statutory mandate

· Conversely, a decision may not be ultra vires, but still set aside judicially if the agency fails to “examine the relevant data and articulate a satisfactory explanation of its action, including a rational connection between the facts found and the choice made
Arbitrary and Capricious

· In Overton Park – whether a reasonable decision-maker COULD determine that the facts supported the secretary’s choice
· Means that courts should:

· Determine legal bounds of permissible agency action

· Ensure the secretary knew these bounds

· Ensure a reasonable decision-maker COULD determine that the facts provided support for the secretary’s choice

· Arbitrary and capricious as “hard look”

· Thorough

· Probing

· In-dept

· Assumptions are stated

· Process revealed

· Rejection of alternate theories or abandonment of alternate courses of action be explained

· Rationale for ultimate decision set forth in a manner which permits the courts to exercise their statutory responsibility upon review

· Triggers for hard look review 

· Agency inconsistency (unexplained departures from precedent)

· Undue political intervention
· A rush to judgment
Preclusion of judicial review
· Courts will often stretch to NOT find preclusion

· Factors to consider in deciding whether there is preclusion (Block v. Comm Nutrition)
· Express language

· Structure of statutory scheme

· Objectives

· Legislative history

· Nature of the action involved 

· Bowen v. MAFP – reviewable (no preclusion) because challenging overall rule/ big agency policy rather than specific application 
· Trivial stuff will get precluded, but not general issues of importance

· Court may OCCASIONALLY find implied preclusion
· They want to keep trivial things out of courts

· Methods for implying preclusion – there is only a presumption of reviewability, can be overcome by:
· Inferences of intent drawn from statutory scheme as a whole
· When statute provides a detailed mechanism for judicial consideration of particular issues at the behest of particular persons…. Other persons my be impliedly precluded
· NO implied preclusion for constitutional issues… has to be express (Webster v. Doe)
· Limits on Congress’s power to preclude review of constitutional questions:
· Traditionally none
· Heavily contested ideas:
· Cannot attack the essential functions of the judiciary
· Independent unconstitutionality – congress cannot limit judicial review through a restriction that itself violates a specific constitutional right
The scope of Chevron
· Mead  - administrative implementation of a particular statutory provision qualifies for Chevron deference when it appears:

· That congress intended the agency to have legislative power 

· Delegated authority to the agency generally  to make rules carrying the FORCE OF LAW

· Determining if Congress intended legislative power:

· Power to engage in adjudication or NCRM rulemaking

· Some other indication of comparable congressional intent (Barnhart v. Walton)

· Interstitial nature of the legal question

· The related expertise of the agency

· The importance of the question to administration of the statute

· The complexity of that administration

· Careful consideration the agency has given the question over a long period of time

· AND that the interpretation claiming deference was promulgated in the exercise of that authority
· Makes formality of procedures an important element of granting deference
· Steps in analysis after Mead
· Is this the type of action to which Chevron applies?

· If yes – Chevron
· Ambiguous, permissible construction

· By and large will deal with formal adjudication and informal rulemaking
· It is possible to get Chevron deference without formal procedures – sometimes the court found the requisite degree of authoritativeness in less than NCRM situations

· Hosp v. IRS – technicality of tax code

· Schneider – tables more like legislative rules than in Mead
· If no – Skidmore
· By and large will be informal adjudication and interpretive rules

· What Mead applies to, and how:

· Regulations issued pursuant to the “good cause” exception

· Barnhart v. Walton –see above, interstitial, when Congress  delegated agency to fill gaps

· Interpretive rules clarifying legislative rules – agency interpretation of ambiguities in its own rule:

· Seminole Rock – agency’s interpretation of its own regulation “becomes of controlling weight unless it is plainly erroneous or inconsistent w/ the regulation”

· Auer v. Robbins
Sunstein and the problems with Mead
· Problems w/ Marbury v. Madison
· Too much deference to courts, agencies deserve deference

· Technical expertise

· Political accountability

· Changes in facts and values – executive power

· Aren’t agencies judicial in themselves?

· Seems to think that Mead is bad because it says “Chevron” applies, expect when it doesn’t

· Chevron says that “our main task is to say what the law isn’t”

· Arbitrary and capricious – can affirm if we can’t reject

· Think of Chevron as the counter Marbury – Emphatically the province of the executive to say what the law is
· Basis – critique of the judiciary

· Ideology of judges, no such thing as legislative intent

· Sunstein Skeptical of:  Mead as Chevron Step 0, Pure questions of law, Jurisdiction

· More accepting of:  Major questions, Non-delegation canons

· Strauss’ critique of Sunstein

· Uses cases where agency followed formal procedures to lead to broad statements about less formal procedures and to choices made away from public scrutiny and without full administrative oversight

· Prefers having legal judgments made in one place (executive), even when under circumstances that don’t need political involvement

Balance of power

In favor of increasing executive power vis a vis judiciary:

Expertise

Changed circumstances

Political responsiveness

Against this rebalancing:

Signing statements

Case studies (OSHA, EPA)

Lobbyist responsiveness
Agency Estoppel – 99% of the time, the government cannot be estopped

· Generally it is not safe to rely on advice from a low level official

· Try and re-characterize an estoppel situation in less threatening terms:

· Waiver of a right, no fair notice, abuse of discretion
Wine Trade Commission

Powers of the Wine Trade Commission:

· Can fine wineries

· Restrict Products

· Deal w/ Advertising issues

· Wine Safety
· Competition
· Consistency rationale

· Promote industry, provide bailouts

· Be aware of Agency capture
Wineries will favor the market method, and consumers will favor the legislation/regulation method
No express preemption in WTC

Possible problems with choosing rulemaking for WTC:

· Overly limit the  market

· Adjudication may be better, because this is a new agency and they will want to build a record of information

· Precedent for using rulemaking instead – Nova Scotia, Bi-Metallic
· Incentive for WTC to choose a more formal adjudication procedure

· If they think they will end up in court, a full record can help them fight certain issues

· Application of Vermont Yankee
· Hybrid rulemaking:

· Mixes adjudicative and rulemaking process, and aspects of formal and informal rulemaking

· Upsides of increased participation

· Increase legitimacy

· More information

· Everyone can get involved

· Downsides of increased participation

· Takes more time

· Informational overload – balance the above interests to argue a specific point

As an overall rule, agency will want to classify things as providing, because the court can review on the record and overrule findings of fact.

· It all comes down to how you characterize the issue
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